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FACTSHEET

TITLE: LETTER OF APPEAL filed by the Director of
Planning and the Interim Director of the Public Works
& Utilities Department, appealing the Planning
Commission action on USE PERMIT NO. 148
(Resolution No. PC-00906), specifically the
conditions of approval granting the permittee access
on North 27th Street, on property generally located at
North 27th Street, north of Folkways Boulevard.   

STAFF RECOMMENDATION: Conditional approval,
deleting the access shown on North 27th Street.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 02/02/05, 02/16/05 and 03/02/05
Administrative Action: 03/02/05

PLANNING COMMISSION ACTION: Conditional
approval, with amendments granting access on North
27th Street (7-2: Sunderman, Krieser, Taylor, Larson,
Marvin, Carlson and Bills-Strand voting ‘yes’; Carroll
and Pearson voting ‘no’), Resolution No. PC-00906.

FINDINGS OF FACT:  
1. The proposed Use Permit No. 148 was requested by Ross Engineering, Inc., on behalf of Dr. Elliott Rustad

and Randy Haas of TO Haas Tire Store, to develop 24,317 sq. ft. of commercial floor area on property
generally located at North 27th Street, north of Folkways Boulevard.  

2. The applicant also requested waivers of the requirements for stormwater detention; front yard setbacks;
minimum area; and the preliminary plat process.  

3. The staff recommendation of conditional approval, except the waiver of stormwater detention, was based upon
the “Analysis” as set forth on p.10-11, concluding that, with conditions, the use permit is in conformance with
the Comprehensive Plan and the Zoning and Subdivision Ordinances.  The staff recommendation and
conditions of approval delete the access shown on North 27th Street (See Engineering Services Memorandum,
paragraph #4, dated December 30, 2004, p.37-38). 

4. Testimony on behalf of the applicants is found on p.16-17; 20-21; 22-23; and 24-25.  The applicant objected to
the deletion of the access shown on North 27th Street and requested an amendment to Condition #1.1.3
accordingly (p.12).  This amendment would also delete the last requirement under Condition #3.2, “to
relinquish the right of direct vehicular access from Outlot A to N. 27th Street.” (p.14).

5. Testimony in opposition is found on p.18-19 and 23-24, including the agent for the developer of King Ridge
and the City Traffic Engineer.  The developer of King Ridge believes they have designed their development in
respect for the City’s access goals and the applicants should be held to the same requirements.  The City
Traffic Engineer stressed that the City has purchased access control for the frontage of the Rustad and TO
Haas property along North 27th Street to increase the safety and efficiency of 27th Street, and recommended
that the plan be revised to eliminate access to North 27th Street.  

6. This application was held over for four weeks and the agent for King Ridge described an improved internal
road connection that they are willing to build.  The applicant’s agent acknowledged the improvement but
reiterated his request for access to 27th Street.  

7. On March 2, 2005, the Planning Commission voted 7-2 to adopt Resolution No. PC-00906, which approved
Use Permit No. 148, with conditions, with amendments to allow the access to North 27th Street, as requested
by the applicant (Carroll and Pearson dissenting).  

8. On March 10, 2005, the Director of Planning and the Interim Director of Public Works & Utilities filed an
appeal to the amendments made to the conditions of approval by the Planning Commission which allow the
access on North 27th Street.  

FACTSHEET PREPARED BY:  Jean L. Walker  DATE: March 14, 2005
REVIEWED BY:__________________________ DATE: March 14, 2005
REFERENCE NUMBER:  FS\CC\2005\UP.148 Appeal

[**Scan in Letter of Appeal as p.2**]
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
__________________________________________________

for February 2, 2005, PLANNING COMMISSION MEETING

**As Revised and Adopted by Planning Commission: March 2, 2005
Resolution No. PC-00906**

P.A.S.: Use Permit #148, King Crest Addition

PROPOSAL: To obtain a use permit for three lots with a total of 24,317 square feet of
commercial floor area.

LOCATION: N. 27th and north of Folkways Boulevard.

WAIVER REQUEST:
Storm Water Detention 
Front Yard setbacks
Minimum area
Preliminary Plat process

LAND AREA: 2.9 acres, more or less.

CONCLUSION: With conditions the use permit is in conformance with the Comprehensive
Plan, Zoning and Subdivision Ordinances.

RECOMMENDATION:  Conditional Approval
Waivers:
Storm Water Detention Denial
Front Yard Setbacks Approval
Minimum area Approval
Preliminary Plat process Approval

GENERAL INFORMATION:

LEGAL DESCRIPTION: See attached.

EXISTING ZONING: B-2, Planned Neighborhood Business.

EXISTING LAND USE:  Retail, residential.

SURROUNDING LAND USE AND ZONING:  
North: Undeveloped B-2
South: Undeveloped, restaurant, bank, B-2, B-5
East: Undeveloped B-2
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West: Residential R-2

COMPREHENSIVE PLAN SPECIFICATIONS: This area is shown as commercial in the
Comprehensive Plan (F-25).

HISTORY: Use Permit 103B, King Ridge 2nd Addition was approved by the City Council in June
2001.

Change of Zone from R-3, Residential to B-2, Planned Neighborhood Business was approved by
the City Council in November 2000.

King Ridge 1st Addition Preliminary Plat and Use Permit #103A were approved by the City Council
in November 1999.

Kind Ridge Addition Preliminary Plat and Use Permit #103 were approved by the City Council in
February 1998.

Change of zone from R-3, Residential to B-2, Planned Neighborhood Business and I-1, Industrial
was approved by the City Council in March 1997.

The area was changed from AA, Rural and Public Use to R-3, Residential during the 1979 zoning
update.

UTILITIES: Utilities are available to the site.

TOPOGRAPHY: The undeveloped property, where the residential house is presently, is several
feet higher than the adjacent ground.

TRAFFIC ANALYSIS: Access was relinquished to the residential property, and was assumed to
take future access through the King Ridge Use Permit area, however, due to grading (inconsistent
with the King Ridge preliminary plat)  and property owner differences, it appears this will not
happen.  The letter from the applicant indicates that the City Traffic Engineer agreed to one access
point to N. 27th Street as shown on the site plan.  However, the Public Works and Utilities
Department memo indicates that access was purchased from the previous property owner and
recommends the access be eliminated from the site plan.  The present owner purchased the
property with the understanding that access was controlled on N. 27th Street and that the city had
previously paid for the access rights.

The distance between the proposed curb cut in Folkways Blvd. For their property is approximately
400 feet west of the median opening at the future N. 30th Street and Folkways Blvd.

N. 27th Street is classified as a major urban arterial.  Folkways is classified as a local street.  The
preliminary plat shows 4-lane divided street paving, with two lanes presently built.

ANALYSIS:
1. This is a request to obtain a use permit for to expand a commercial building and add two



-11-

new buildings with a total of 24,317 square feet of floor area.  The applicant requests
waivers to on site detention, front yard setbacks, minimum use permit area, and the
preliminary plat process.

2. The property north of TO Haas Tire Store was not included in the King Ridge Use Permit. 
Planning Staff required the applicant for the King Ridge Use Permit to provide access to this
lot, under the assumption that this lot would eventually be incorporated into the King Ridge
Use Permit.  However, the grading plan for the King Ridge Use Permit lowered the grade
approximately 20 feet from the property north of the TO Haas Tire Store.  The northern
property and TO Haas were able to come together to form a separate and new use permit,
King Crest Addition.  The B-2 district has a minimum 5 acre area requirement that the
Planning Commission may modify under two conditions.  Section 27.31.100(l) indicates:

(l) A use permit may be granted for a lot of less than five acres, provided:
(1) The lot was legally created prior to the effective date of this ordinance;
(2) The lot has remained under separate ownership from adjoining properties in
the B-2 district.

The Planning Commission may, under the above conditions, adjust the requirements under paragraph (b) to
permit the applicant a reasonable use of his property.

3. The applicant’s attorney submitted a letter indicating that it is their opinion that the lots meet
this requirement.

4. The applicant requests to reduce the front yard setback along Folkways Boulevard from 50'
to 42' and to justify the reduction has provided additional screening along the frontage of
Folkways Boulevard.  Staff believes this is acceptable since the applicant is mitigating the
loss of setback with 90% screening from 2'-4'.

5. The applicant requests to waive the preliminary plat process and coordinate the preliminary
plat with the use permit is acceptable to the Planning Department because it streamlines the
development process and eliminates duplicate process.

6. The Public Works and Utilities Department has several comments in their attached memo. 
The Public Works and Utilities Department indicated that the request to waive detention is
unacceptable unless the adjoining property owner agrees to handle the increased runoff
produced by this development.

7. The Lincoln Lancaster County Health Department has two advisory comments in their
attached memo.

CONDITIONS:
Site Specific:

1. After the applicant completes the following instructions and submits the documents and
plans to the Planning Department office and the plans are found to be acceptable, the
application will be scheduled on the City Council's agenda:
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1.1 Revise the site plan to show:

1.1.1 All required waivers in the waiver requests table.

1.1.2 Revisions to the satisfaction of the Parks Department memo dated
January 4, 2005.

1.1.3 Revisions to the satisfaction of the Public Works and Utilities
Department memo dated December 30, 2004, except paragraph 4.
“Access”. (**Per Planning Commission, at the request of the
applicant, 03/02/05**)

1.1.4 Provide LES easements as requested in the January 4, 2005 memo.

1.1.5 Landscaping to provide 90% screen and the plants on private property.

1.1.6 Show sidewalk from Folkways Blvd. to Building B from Building A and
along the north side of Outlot A from N. 27th Street to Building B.

1.1.7 Reduce the radius of the curbs NW and NW of the TO Haas building
and SE of Building A.

1.1.8 Indicate the lot number for the TO Haas property.

1.1.9 Revise the building and parking stall summary table to reflect a
restaurant in Building B.

1.1.10 Revise King Ridge 2nd Addition Use Permit No. 103 to remove the TO
Haas property from the King Ridge Use Permit.  (**Per Planning
Commission, as recommended by staff, 03/02/05**)

2. This approval permits 24,317 square feet of commercial floor area and a modification to the
front yard setback, minimum use permit area and waive the preliminary plat process.

3. Final Plats will be approved by the Planning Director after:

3.1 The sidewalks, streets, drainage facilities, street lighting, landscape screens, street
trees, temporary turnarounds and barricades, and street name signs have been
completed or the subdivider has submitted a bond or an escrow of security
agreement to guarantee their completion.

3.2 The subdivider has signed an agreement that binds the subdivider, its successors
and assigns:

to complete the installation of sidewalks as shown on the final plat within four (4) years
following the approval of this final plat.
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to complete the public water distribution system to serve this plat within two (2) years
following the approval of this final plat. 

to complete the public wastewater collection system to serve this plat within two (2) years
following the approval of this final plat.

  
to complete the enclosed public drainage facilities shown on the approved drainage study to
serve this plat within two (2) years following the approval of this final plat.

to complete land preparation including storm water detention/retention facilities and open
drainageway improvements to serve this plat prior to the installation of utilities and
improvements but not more than two (2) years following the approval of this final plat.

to complete the installation of public street lights within this plat within two (2) years following
the approval of this final plat.

to complete the planting of the street trees within this plat within four (4) years following the
approval of this final plat.

to complete the installation of the street name signs within two (2) years following the
approval of this final plat.

to complete the installation of the permanent markers prior to construction on or conveyance
of any lot in the plat. 

to complete any other public or private improvement or facility required by Chapter 26.23
(Development Standards) of the Land Subdivision Ordinance in a timely manner which
inadvertently may have been omitted from the above list of required improvements.

to submit to the Director of Public Works a plan showing proposed measures to control
sedimentation and erosion and the proposed method to temporarily stabilize all graded land
for approval.

to complete the public and private improvements shown on the preliminary plat Use Permit.

to retain ownership of or the right of entry to the outlots in order to maintain the outlots and
private improvements on a permanent and continuous basis and to maintain the plants in the
medians and islands on a permanent and continuous basis.  However, the subdivider may
be relieved and discharged of this maintenance obligation upon creating, in writing, a
permanent and continuous association of property owners who would be responsible for
said permanent and continuous maintenance.  The subdivider shall not be relieved of such
maintenance obligation until the private improvements have been satisfactorily installed and
the documents creating the association have been reviewed and approved by the City
Attorney and filed of record with the Register of Deeds.

to submit to the lot buyers and builders a copy of the soil analysis.
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to comply with the provisions of the Land Preparation and Grading requirements of the Land
Subdivision Ordinance.

to protect the trees that are indicated to remain during construction and development.

to properly and continuously maintain and supervise the private facilities which have
common use or benefit, and to recognize that there may be additional maintenance issues
or costs associated with providing for the proper functioning of storm water
detention/retention facilities as they were designed and constructed within the development,
and that these are the responsibility of the land owner.

to relinquish the right of direct vehicular access from Outlot A to N. 27th Street.
(**Per Planning Commission, at the request of the applicant, 03/02/05**)

General:
4.  Before receiving building permits:

4.1 The permittee shall have submitted a revised and reproducible final plan including 7
copies.

4.2 The construction plans shall comply with the approved plans.

4.3 Final Plats shall be approved by the City.

STANDARD CONDITIONS:
5. The following conditions are applicable to all requests:

5.1 Before occupying the buildings all development and construction shall have been
completed in compliance with the approved plans.

5.2 All privately-owned improvements shall be permanently maintained by the owner or
an appropriately established homeowners association approved by the City Attorney.

5.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements,
and similar matters.

5.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

5.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day
period may be extended up to six months by administrative amendment.  The clerk
shall file a copy of the resolution approving the special permit and the letter of
acceptance with the Register of Deeds, filling fees therefor to be paid in advance by
the applicant.
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6. The site plan as approved with this resolution voids and supersedes all previously approved
site plans, however all resolutions approving previous permits remain in force unless
specifically amended by this resolution.

Prepared by:

Becky Horner
441-6373, rhorner@lincoln.ne.gov
Planner

DATE:  January 20, 2005

APPLICANT: Ron Ross
Ross Engineering
201 N. 8th Street, Suite 104
Lincoln, NE 68508

OWNER: Elliott Rustad Randy Haas
3220 Weaver Lane TO Haas Tire Store
Lincoln, NE PO Box 81607
484-6222 Lincoln, NE 68501

474-1525

CONTACT: Ron Ross
(402) 474-7677
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USE PERMIT NO. 148,
KING CREST

PUBLIC HEARING BEFORE PLANNING COMMISSION: February 2, 2005

Members present: Carlson, Sunderman, Marvin, Taylor, Pearson, Carroll, Krieser, Larson and Bills-
Strand.  

Staff recommendation: Conditional approval.

Becky Horner of Planning staff submitted a new condition of approval #1.1.10 to be added to the
staff recommendation:  

1.1.10 Revise King Ridge 2nd Addition Use Permit No. 103 to remove the TO Haas
property from the King Ridge Use Permit.  

Proponents

1.  Ron Ross of Ross Engineering, 201 N. 8th Street, appeared on behalf of Dr. Elliott Rustad,
the owner of the north property with the existing ranch residential home, and on behalf of Randy
Haas of TO Haas Tire on the northeast corner of Folkways Boulevard and N. 27th Street.  The two
property owners have agreed to work together to obtain a use permit for the Rustad property. 
When King Ridge was first presented, it basically formed a use permit and preliminary plat around
the then Lewis property, which Dr. Rustad purchased, and as a result it was left as an island area. 
The Rustad property was rezoned B-2 and the City, in reviewing the overall plan, approved a
grading plan that suggested regrading the Lewis property.  The grading plan shows the Lewis
property house being someday removed and shows the northern area and the eastern area being
graded down after the house is removed, rendering this piece of property useless unless there is
access provided from the north.  That was ultimately to be the plan for King Ridge, showing access
to this property.  That access shown on the King Ridge plan has not happened.  It would cost
$120,000 to remove the trees and the soil just to do the grading to lower the site, and at that point
there is no access to 27th Street.  

The owners have met with Planning and submitted a site plan.  During their meeting, Dennis Bartels
of Public Works suggested that there be no controlled access on 27th Street and it was confirmed
that the State’s controlled access was stopped about one-half mile to the north.  Rustad was not
aware of any controlled access.  Later in the staff review, it was found that the City had acquired
controlled access from the Lewis’ and thus the problem.  Planning is suggesting that there is no
access to be provided.  That is the only outstanding issue on this use permit.  Ross had suggested
a common driveway off of Folkways Blvd.  The use permit proposes two buildings on the north and
the TO Haas existing facility with a very small expansion, showing a common driveway connecting
the two and a right-in right-out driveway on 27th Street.  
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Ross explained that this developer does not have an agreement with the King Ridge property.  The
developer will not do any grading into the King Ridge property, but will add some minor detention
storage, with underground detention under the parking lot, leaving only the issue of no access off of
27th Street.  

In that the current owners were not aware of any limited access, Carlson inquired whether that
would have been revealed in the title search.  Ross concurred that Rustad was not aware, but Ross
himself discovered it through the title company.  The controlled access was purchased from the
previous owner.  It was in the title search but Dr. Rustad was not aware.  

2.  Bill Olson testified on behalf of TO Haas Tire and Randy Haas, the owner of the south lot. 
The tire store was built in 1999 and opened in 2000.  That lot was purchased from King Ridge
Development in 1999, and was the first commercial property developed in that immediate area. 
The property was purchased without access to 27th Street, but at the time of the purchase and when
it was built, and as it sits today, there was a median cut going past TO Haas, which the city has
since filled, requiring a U-turn to get access to the TO Haas property.  This problem for traffic trying
to get to the TO Haas property diminishes the value of the tire store.  They have met with Ridge
Development several times and with the city.  The only possible course to follow to get better
access to this property is to have access off 27th Street through the adjoining property owned by
Dr. Rustad.  

Olson further advised that when this property was purchased by TO Haas Tire, there was no
indication by the then owner (seller) that the Folkways median was going to be closed, and it was
subsequently closed.  Had Haas known, he would have had the opportunity to buy other lots with
better access.  This is why TO Haas has joined in this application.  TO Haas has nine retail stores
in Lincoln and has been in business in Lincoln since 1947.  Without access, it really hurts the value
and the business of this store.  Olson requested that this use permit be approved with the site plan
as submitted showing the access.  

3.  Mark Hunzeker appeared on behalf of Dr. Elliott Rustad.  Rustad bought the property with the
record notice of controlled access but did not have what he considered to be actual notice. 
Nevertheless, the fact is that the city does control access to 27th Street at this time.  There are city
ordinances which are clearly intended and clearly ordinarily enforced to require that when abutting
property is developed, that the developer provide reasonable access to other undeveloped
property.  The way the property is graded, there is a 20' differential between the grade of the
Rustad property and the abutting King Ridge property.  There is no way in the world that Rustad can
take any access to that even if there was a road there, which there is not.  Rustad has attempted to
work with the owners along the east side to no avail, so they have no choice but to bring this plan
forward.  

Hunzeker further pointed out that the King Ridge use permit included a requirement that the
developer construct a third traffic lane in N. 27th Street when the property is fully developed, so that
northbound 27th would have three through lanes.  This application is  proposing to build that third
lane up to the point of access to the Rustad property, and in addition, to dedicate additional right-
of-way for construction of a turn lane to this right-in right-out access at such time as the third lane is
extended all the way to the north.  Hunzeker believes this is a reasonable solution.  The Rustad
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property is zoned B-2 so he is entitled to use that property for commercial use, except that his only
access is via the gravel access road that the city provided to the residence.  Here we are with really
only one realistic solution and the only obstacle is the condition of approval which incorporates the
Public Works memo dated December 30, 2004.  

Hunzeker then proposed an amendment to Condition #1.1.3 as follows:

1.1.3 Revisions to the satisfaction of the Public Works and Utilities Department memo
dated December 30, 2004, except paragraph 4. “Access”.

This would eliminate the problem and would give both the TO Haas property better access and
some reasonable access to the Rustad property.  27th Street at this location currently has two north
bound lanes.  The only parcel excluded from the annexation agreement is the Rustad property.  The
developer of King Ridge is required to construct a third north-bound lane in the future.  This
developer is offering to construct that third north-bound lane up to the right-in right-out access point
and dedicate enough right-of-way. 

Carroll inquired whether TO Haas was in place when Rustad purchased the residential property. 
Hunzeker believes that it was shortly after Rustad purchased the property that the King Ridge
project was approved.  Carroll confirmed that when Rustad purchased the property, the only legal
access Rustad had was on the gravel road along parallel to 27th Street.  Hunzeker concurred,
stating that Rustad still has the gravel drive access.  Ordinarily, when surrounding property is
developed, access is required to be provided to unsubdivided abutting property.  The grading plan
submitted showed that the Rustad property and the future access was going to be graded down. 
Rustad’s only option is to take all the trees off the property and lower it about 20 feet at a
substantial cost and provide a similar kind of embankment along the south boundary of his property
and along N. 27th Street, which in doing so all by itself would eliminate the use of approximately ½
acre of his property.  Even if he did that, there is no road to take access.  

Bills-Strand inquired whether there is any other business along there with access to 27th Street. 
Hunzeker stated that there are no businesses between TO Haas and the next major street to the
north.  Lincoln Crossing has several access points.

Bills-Strand wondered whether a service road could be constructed where the gravel road exists. 
Hunzeker does not believe we would want that much commercial traffic to cut across the
intersection of 27th and Folkways to get there.  It would not meet any design standard for a curb cut,
much less a private roadway.  

Opposition

1.  Danay Kalkowski appeared on behalf of Ridge Development Company, the owners and
developers of the King Ridge property.  Ridge Development originally owned almost the entire
quarter section, 147 acres, except for the property that was owned by the previous owner before
Rustad.  King Ridge has almost ½ mile of frontage onto 27th Street.  King Ridge is not opposed to
commercial development on the Rustad property nor the expansion of TO Haas.  But King Ridge is
opposed to the request for access to 27th Street and agrees that the access needs to be shown
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through the King Ridge site.  Access to 27th Street is not the only solution.  Kalkowski
acknowledged that King Ridge did attempt to work with the previous owners to include the property
as part of the King Ridge property but they had no desire to participate.  From the very beginning,
the city has been clear that there would be no access to 27th Street except at Folkways Boulevard
and Enterprise Drive.  The city would not allow any right turn lanes into the King Ridge
development.  As part of the King Ridge use permit, the developer was obligated to build a
continuous third deceleration lane from North Hills Drive all the way up to the edge of the property,
with the understanding there would be no other access at 27th Street.  The grading of King Ridge
was influenced by the fact that there would not be access to 27th Street.  An internal access road
network was required.  The lots had to be graded in order to make the Enterprise Drive access
work.  King Ridge was required to show access to two areas that had relinquished access,
including the Cross Ridge property located on the north side.  The second is the Rustad property.  

Kalkowski also suggested that the preliminary plat grading plan is “conceptual” on the Rustad
property, and that a more specific plan would be done when Rustad came in with his own use
permit.  In order for the Rustad property to work with the access shown, it would need to be graded
and lowered somewhat, the same as some of the King Ridge property.  There are reasonable
ways to make the access work without wiping the entire site down 20 feet.  

Because of the small size of the property and the fact that it is B-2, Kalkowski stated that King
Ridge has always anticipated that Rustad would work with King Ridge to provide the access.  King
Ridge is prepared to build the road to the Rustad property when it is developed.  If the city allows
access to 27th Street for this development, it opens the door for other development along 27th

Street to come in and ask for the same access.  

King Ridge supports the Planning staff recommendation and conditions of approval.  

Marvin expressed concern about the TO Haas access as it exists today.  Kalkowski suggested that
the two sites are interconnected.  You can go from the Haas property to the Rustad property.  Her
clients are ready and willing to build the access road to the Rustad property.  It does not have to be
the exact grading plan shown on the preliminary plat.  That was entirely conceptual.  

2.  Randy Hoskins, City Traffic Engineer, clarified that at one point he said he supported
access to this site.  At the time that statement was made, he was not aware that the city had
purchased the control of access across this property and that these things had been planned out in
advance with the Kind Ridge development.  Once he found that out, he advised the owners that he
was no longer in support of the access.  There are no driveways along 27th Street between
Superior and Interstate 80.  At the time when the city was constructing 27th Street, it was a
requirement of the federal funding to buy the control of access to not allow direct access from
businesses to 27th Street.  The existing gravel driveway could not be used as commercial access. 
The median break into the Haas site was closed with the installation of the traffic signal at 27th and
Folkways.  The location where that median existed was within the left turn lane for the westbound
traffic at the intersection.  The city’s experience has shown that to create a dangerous situation.  
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Dennis Bartels of Public Works explained that when traffic studies were done for King Ridge, they
were showing a volume of traffic that warranted a signal at the Folkways intersection and that was
one reason for closing the median break because of the stacking.  

Carlson referred to the northeast corner of the Rustad property.  The applicants are saying that
presents a very serious challenge, and the adjacent property does not believe it is that big of a
challenge.  What is the alternative to not allowing access on 27th?  What is the city’s position on
how the Rustad property should gain access?  Bartels suggested that the 20 feet of cut can be
adjusted.  If the two property owners cooperated, the same dirt could be moved with a scraper from
one side of the property line to the other.  Being able to maintain the access control on 27th Street
is very important as far as moving traffic and from a safety standpoint.  

Response by the Applicant

Ron Ross urged that the access to the TO Haas property has become frustrating and extremely
economically depressing.  These two developers have agreed to go ahead and build the third
northbound turn lane into the site.  Hunzeker informed the Commission that they had meetings with
the King Ridge developers and were told “no, thanks” when asked about the possibility of access
along the east property line of the TO Haas property.  King Ridge told them they would have to buy
the lot.  King Ridge  wants the Rustad property cut down to improve the visibility of the entire center. 
It is a mistake on the part of the city not to enforce the ordinance to provide reasonable access to
the Rustad property.  The city has acknowledged this mistake but they are not willing to say it
should be corrected by giving access to 27th Street.  The mistake occurred in the enforcement of
the subdivision ordinance when this property around the Rustad property was developed.  These
applicants do not have reasonable access and the cost of that access should not be borne by Elliott
Rustad.  Hunzeker believes that  this application proposes a reasonable solution.  

Ross noted that there is a letter on file from Danay Kalkowski that indicates that Ridge
Development is not interested in meeting with these two developers and is not interested in
working out any ultimate access solution.  

Carlson believes that is a different position than Ridge Development is suggesting today. 
Hunzeker stated that this use permit would not be here if the position as represented by Ridge
Development today had been communicated to these applicants.  Although, it would have required
a lot of negotiation.  The access that they are proposing even now is very circuitous viz-a-viz the
Rustad property.  

Bills-Strand wondered about landlocking.  Rick Peo of the City Law Department clarified that the
city bought the control of access.  It is just a long time come situation.  There have been various
meetings over several years to negotiate an access issue on this development and there has not
been a solution that meets all of the parameters for everyone involved.  There has never been a
win-win situation identified.  Access is shown and reasonable access is there on the drawing board
so the property is not technically landlocked, especially from the existing residential use.  But no
one has reached a solution on how to get the pieces to meet.  That is why they are here today.  
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Marvin asked whether “reasonable” access means you can force them to grade their property
down.  Peo pointed out that the initial decision making fell short when the first plan was approved.  

Carlson moved to delay for two weeks, seconded by Sunderman.

Carlson believes the adjacent property is presenting a new position. It sounds like they are
interested in participating in some sort of mutual grading.  It also sounds like they are not interested
in additional access to 27th Street and perhaps that is the leverage to participate in a mutual
grading plan.  

Marvin stated that he will support the delay.  The issue of access off of 27th Street, from the city’s
perspective, has to do with rear-end accidents.  He would like to see the access drawn through
internally.  

Carroll does not believe the two parties are going to get together.  He does not believe a delay is
going to help the situation.  If the applicant wants a delay, the applicant can ask for it.  

Taylor agreed that the parties will probably not reach an agreement.  

Carlson understands that the applicant has not asked for a delay and he is also certain that they
want direct access on N. 27th.  Maybe the issues can be satisfied by providing a deceleration lane. 
Maybe the applicant would like two weeks to further negotiate rather than be denied access on 27th

Street.  

Bills-Strand believes there have been a series of mistakes made by all three parties.  Maybe the
city is a little at fault in not granting access to a property that is landlocked; Rustad should have read
his title insurance closer; and Ridge Development should try harder when submitting a grading plan
on property that they don’t even own.  She wants to give two weeks to work something out.  

Motion for two-week delay carried 7-2: Carlson, Sunderman, Marvin, Pearson, Krieser, Larson and
Bills-Strand voting ‘yes’; Taylor and Carroll voting ‘no’.  This application will be scheduled for
continued public hearing and action on Wednesday, February 16, 2005.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: February 16, 2005

Members present: Marvin, Pearson, Carroll, Taylor, Krieser, Sunderman and Carlson; Bills-Strand
and Larson absent.

Staff recommendation: Conditional approval.  

Ex Parte Communications:   None.  

The Clerk announced that the applicant has requested a two-week deferral until March 2, 2005. 



-22-

Taylor moved to defer two weeks, with continued hearing and action on Wednesday, March 2,
2005, seconded by Carroll and carried 7-0: Marvin, Pearson, Carroll, Taylor, Krieser, Sunderman
and Carlson voting ‘yes’; Bills-Strand and Larson absent.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: March 2, 2005

Members present: Sunderman, Krieser, Taylor, Larson, Carroll, Marvin, Carlson, Pearson and Bills-
Strand.

Staff recommendation: Conditional approval, without access on N. 27th Street.

Ex Parte Communications: None.

Proponents

1.  Mark Hunzeker appeared on behalf of Dr. Elliott Rustad, the owner of one of the parcels, and
reminded the Commission that this site is surrounded by an existing use permit called King Ridge. 
The grading plan that was approved and has been implemented on surrounding property leaves the
Rustad property some 18-20 feet above the grade of the remainder of that use permit.  The
approval of the King Ridge grading plan was in violation of the city’s subdivision ordinance, which
requires that the subdivider provide reasonable access to abutting unsubdivided property.  Dr.
Rustad is left without reasonable access to his property.  The city zoned the property B-2 along with
the lands on three sides, and Dr. Rustad has the right to develop the property for commercial use;
however, with no reasonable access available, that is very difficult.

The access that is being shown across the TO Haas property to the south was agreed upon
between Dr. Rustad and TO Haas, assuming there would be access to 27th Street as shown. 
Without the 27th Street access, the Rustad property will not have access to the south other than via
the gravel access which exists to serve the existing residence.  Nobody believes that to be
adequate for or desirable for commercial development.  Furthermore, without 27th Street access,
the TO Haas property would remain stranded without reasonable access due to the median that
has been constructed in Folkways Blvd.  The trucks have to go to the end of the median and make
u-turns in order to get back to the TO Haas property.

Hunzeker advised that the applicant has had conversations with the surrounding property owners. 
One possible solution would be to construct an access road along the east side of the TO Haas
property to a new private roadway which would run east all the way down to N. 30th Street, which
would leave some access available to these properties; however, there is still the problem of no
reasonable access in and out of the property from Folkways.  This is not acceptable to Dr. Rustad
nor to TO Haas.  The applicant did propose to the city that they break the median in order to
provide an access and that was rejected.

Hunzeker stated that the applicant is proposing to build a third lane northbound from Folkways all
the way to their proposed 27th Street access, and, in addition, to dedicate additional right-of-way to
provide a turn lane outside of that third through lane at such time as the third through lane is
constructed on up to Enterprise Drive.  The city has security for the construction of that entire third
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lane posted by the developer of the surrounding subdivision.  Therefore, in essence, the city would
get the third through lane and the turn lane at no cost to the city.  That would provide safe access to
the Rustad property, better and more reasonable access to the TO Haas property and solve this
problem.  

Hunzeker requested that Condition #1.1.3 be amended by deleting the period and inserting “except
paragraph 4 “Access”.  

The median was not there when TO Haas built the building.  He does not know if it was proposed,
but he believes this is probably the only collector street in town that has a median down the middle
with four through lanes.  It is not an arterial.  Hunzeker believes it is reasonable to break that
median, but that possibility has been rejected by Public Works and the city is unwilling to accept
any responsibility for having a hand in creating this situation by approving the grading plan.

Pearson believes the “right turn in” is a good idea, but is there no way to balance the right turn out? 
Hunzeker believes there are two potential solutions.  There would be a possibility of extending that
turn lane a short distance to provide for some acceleration, or to construct that access as a “right
turn in” only.  

2.  Bill Olson, appeared on behalf of TO Haas Tire, and explained the proposed internal traffic
flow through the development.  They have also met with Public Works and the developer.  The
problem for TO Haas is that this does not do anything for the TO Haas and Rustad property off of
Folkways without a median break.  The median was not there when the TO Haas store was built
and they had no idea about it.  There was a median break but it has since been closed, requiring a
U-turn at North 30th Street to get to TO Haas.  TO Haas has been there since the inception of the
commercial area.  They took a chance at this location.  They had relied on good faith of the
developer and the city.  There is no good answer other than access to 27th Street.  He agrees with
the amendment requested by the applicant.  

Pearson agrees that the access is not acceptable.  If we are seriously talking about access to N.
27th Street, she believes a merge lane must be considered.  She does not believe you are going to
be able to cut off the “exit” traffic.  Olson suggested that the 27th Street access be moved further
south.  There will not be a lot of traffic backed up on 27th Street trying to get into the TO Haas
property.  

Opposition

1.  DaNay Kalkowski appeared on behalf of Ridge Development Company, the owner of King
Ridge, which surrounds this site.  After the February 2nd hearing, Ridge Development worked on
providing a better internal access for the two lots that did not require an unreasonable amount of
grading on the Rustad property.  It utilized a median access onto N. 30th Street, which the city had
not previously allowed.  This proposal was found to be acceptable by Public Works.  This revised
plan would require some grading on the west side of the Rustad property but only to bring it down to
the same level as the TO Haas site.  Ridge Development believes there are reasonable ways to 
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make the internal connection.  She believes they have come up with a better and more reasonable
design.  You can turn on 30th and go right back over to the site.  Ridge Development stands willing
and ready to build the internal road connection.  

Kalkowski renewed the objection of Ridge Development to permitting direct access onto N. 27th

Street.  Ridge Development was required to do a 140 + acre development without right turn lanes. 
They have multiple pad sites along 27th that must be served by internal access.  Lincoln Crossing
pad sites also take internal access.  

With respect to the right turn lane, because there is a right turn lane at Folkways, Ridge
Development was required to build a continuous third lane from Folkways all the way up to
Enterprise as an acceleration lane, contemplating no additional access to 27th Street in that area.  

Kalkowski acknowledged that TO Haas bought their property from Ridge Development.  The
Rustad property was an independent piece which was owned by a third party who did not want to
work with the King Ridge development.  The Rustad property was the only part that was not master
planned as the original King Ridge development.  

2.  Randy Hoskins, City Traffic Engineer, acknowledged that he did work with both the applicant
and the engineers for the surrounding property in trying to come up with something acceptable to
provide access for everyone.  In the larger picture, we have a rather large development area that is
basically sitting unused at this time; however, in looking at the King Ridge traffic study, we are
talking about some significant volumes in the future.  In looking at the median break being
requested in Folkways, in the future, in the pm peak hour, there will be 440 left turns that want to go
south on 27th off Folkways.  This means you need a 420' long left turn lane.  Based on that, it gets
us beyond the edge of the TO Haas property, so any turn lane into that site along Folkways is not
realistic.  Hence, the city was looking at the area further to the east where there will be a traffic
signal in the future.  

Hoskins agreed that there is a third lane to be constructed in 27th Street, which was a requirement
of the King Ridge development.  That third lane would actually go the length of the property
extending beyond Enterprise, which could create something of an acceleration lane to get traffic
back out and up to speed, which would not be available under creating just a “right turn lane in” with
no “right turn lane out”.  Moving the access further south will not function well as an acceleration nor
a deceleration lane because it would be too short.  

Hoskins clarified that this is not the only collector street in town with a median.  He agrees that u-
turns for larger trucks is not a good thing.  But, in most cases you have professional truck drivers
who will know better than to try and pull a u-turn in the street.  There is a good network of streets
around this that truck traffic could use now that Fletcher and 33rd have been built.  

Hoskins reiterated that the city did buy access control along all of 27th Street north of Superior.  You
won’t find driveways of this sort accessing single properties anywhere along there.  Some of the
pad sites do require additional circulation to get to them.  The Public Works Department would like
to see that the current ability to safely and efficiently move traffic on 27th Street be maintained.
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Hoskins advised that the King Ridge traffic study identified the median.  Perhaps TO Haas came in
before that but he did not know for sure.  

Response by the Applicant

Hunzeker agreed that the proposal by Kalkowski is better than before, but it does not solve the
problem.  To suggest that the Rustad property will be granted some sort of unfair advantage by
granting access to 27th seems a little bit twisted or distorted because this problem was created by
the fact that the grading plan does not provide for reasonable access to the Rustad property.  This
situation was partially created by the city’s approval of a grading plan that did not meet the city’s
subdivision ordinance.  He understands the city’s concern in buying the access, but the city helped
create the situation that makes access to this site unreasonable, and the city has been unwilling to
provide reasonable access for both of these properties to function reasonably.  Hunzeker also
understands the concern about traffic exiting onto 27th Street, even though there will be three lanes
of through traffic and a fourth lane providing access into the Rustad property.  It is possible to make
that access a “right turn in” with no exit permitted on 27th Street.  If that is the desire, the
Commission may wish to add language to his previous amendment to Condition #1.1.3, “and
modify the 27th Street access to provide right turn in only with no exit movement onto 27th Street”. 
This is less than optimal, but at least then there will be access back to Folkways where people can
get out going northbound.  

ACTION BY PLANNING COMMISSION: March 2, 2005

Carlson moved for conditional approval, with amendments to include Condition #1.1.10
recommended by staff, and the applicant’s revision to Condition #1.1.3, “except paragraph 4
access’”, seconded by Pearson.  

Carlson stated that he is not sure about the major traffic issue caused by providing a short
deceleration lane and access to 27th.  It might be more of a conflict by doing a median break. 
There will be three lanes plus a turn lane, which he believes provides ample opportunity for through
motion.  

Marvin does not think this is any different than many businesses we have on “O” Street between
48th and 56th Street.  

Bills-Strand believes that no exit on 27th would be difficult to enforce.  She sees this site all of the
time and there is a huge grade difference between the properties.  This is one of the main feeder
streets to North Star.  

Motion for approval, with conditions, as amended, granting access onto 27th Street, carried 7-2:
Sunderman, Krieser, Taylor, Larson, Marvin, Carlson and Bills-Strand voting ‘yes’; Carroll and
Pearson voting ‘no’.  This is final action unless appealed to the City Council within 14 days.




































